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INTRODUCTION 

In  September  1 980,  the  West-Central  North  Dakota  Management  Framework  Plan  (MFP)  was 
completed  by  the  Dickinson  District,  Bureau  of  Land  Management.  A  major  part  of  the  plan 
preparation  involved  applying  unsuitability  criteria  to  determine  which  federal  coal  lands  should  or 
should  not  be  designated  as  "acceptable  for  further  consideration  for  coal  leasing." 

All  unsuitability  criteria  were  applied  during  the  initial  planning  process;  however,  it  was  decided  that 
certain  resource  information  was  not  adequate  to  fully  apply  all  criteria.  Wildlife  habitat  inventories 
were  needed  throughout  the  planning  area  to  apply  criteria  9,  1 1, 12,  13,  14,  and  15. 

More  cultural  resource  information  was  needed  in  the  Dunn  Center  Deposit  to  more  fully  assess  the 
significance  of  the  Knife  River  Flint  Quarries  and  associated  archaeological  sites.  Cultural  resource 
information  was  also  needed  to  apply  criterion  7  in  the  Dickinson,  Garrison,  and  North  Garrison  coal 
deposits. 

The  public  was  asked  to  review  and  comment  on  recommended  decisions  relating  to  application  of 
the  above  criteria  in  March  1982,  when  the  Dickinson  District  Office  published  an  addendum  to  the 
MFP.  The  present  document  contains  the  results  of  that  review,  as  well  as  the  final  decisions  for  the 
Addendum.  The  only  exception  is  the  decision  for  historic  land  and  sites  in  the  Dunn  Center  Deposit. 
That  decision  will  be  made  at  a  later  date. 

The  West-Central  Addendum  and  the  preceding  West-Central  documents  must  be  used  in 
conjunction  with  this  decision  document  for  an  understanding  of  the  complete  plan.  The  earlier 
documents  can  be  obtained  from  the  Bureau  of  Land  Mangement,  Dickinson  District,  P.O.  Box  1229, 
Dickinson,  North  Dakota  58601 . 

With  the  publication  of  this  decision  document,  the  Addendum  to  the  West-Central  North  Dakota 
Management  Framework  Plan  is  in  effect,  having  been  approved  by  the  Dickinson  District  Manager, 
with  the  concurrence  of  the  State  Director  for  Montana,  North  Dakota,  and  South  Dakota. 

DECISION  CRITERIA 

The  philosophy  originally  used  in  applying  exceptions  and  exemptions  to  proposed  unsuitable  areas  is 
consistent  with  this  reapplication  of  certain  criteria.  That  philosophy  centers  around  conservation  (wise 
use)  of  the  coal  resource  and  highest  practical  economic  efficiency  of  mining,  while  taking  steps  to 
minimize  damage  to  other  resources.  To  meet  this  end,  exemptions  and  exceptions  to  proposed 
unsuitable  determinations  were  made  wherever  mitigations  are  allowable,  acceptable,  and  feasible. 

FORT  UNION  PROJECT 

The  proposed  leasing  tracts  in  the  Fort  Union  Coal  Leasing  Project  were  delineated  and  modified  in 
association  with  this  additional  planning  effort  (application  of  unsuitability  criteria).  Information 
gethered  for  purposes  of  applying  unsuitability  criteria  was  also  used  in  the  site-specific  analyses  of  the 
leasing  tracts.  Conversely,  evluation  of  the  information  in  the  site-specific  analyses  also  influenced  the 
decisions  in  this  planning  document. 

The  effects  on  the  proposed  leasing  tracts  in  the  Fort  Union  Project  were  discussed  where  appropriate 
in  the  Addendum  recommendations. 
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U  TA  H     INTERN  AT  I  O  N  A  L     INC. 

550     CALIFORNIA      STREET      •       SAN      FRANCISCO,    CALIFORNIA      94104 
CABLE     ADDRESS:     UTAHINTL  •  (415)      981-1515 


5   March   1982 


RECEIVED 

USD'  MAR 081SC72    cl 

D I CJ  K ;  K  z.  i_i .  . .  N .  D . 
ACTlGN f:> 


Mr-  Chuck  Steele 

District  Manager 

Bureau  of  Land  Management 

P.  0.  Box  1229 

Dickinson/  North  Dakota  58601 

REF:   Bureau  of  Land  Management's  (BLM)  Addendum  to 
the  West-Central  Management  Framework  Plan 

Dear  Mr.  Steele: 

Utah  International  Inc.  (UTAH)  finds  the  BLM  final  recommendations 
acceptable  as  outlined  in  the  addendum  on  the  application  of  wild- 
life and  cultural  resource  unsuitabi I ity  criteria  to  the  Garrison 
tract.   The  decision  to  leave  the  areas  in  question  as  acceptable 
for  future  considerat ion  for  leasing  will  enable  industry  to 
specifically  address  those  environmental  issues  raised  in  the 
unsuitabi I ity  process  during  the  permitting  and  developing  phases 
of  the  project. 

While  UTAH  recognizes  the  importance  of  both  the  wildlife  habitats 
and  cultural  resources  of  the  Garrison  Leaseholds  we  strongly  believe 
that  impacts  can  be  mitigated  successfully.   We  are  currently  conducting 
a  detailed  wetlands  and  wildlife  study  to  provide  site-specific  infor- 
mation on  the  characterist ics  of  all  wildlife  habitats  present.   In 
addition^  UTAH  will  conduct  a  field  survey  of  the  cultural  resources 
of  the  area  prio-  to  mining.   Information  from  both  of  these  studies 
will  be  used  to  develop  mitigation  and  reclamation  plans  to  be  included 
in  our  mining  permit  application  to  the  State  of  North  Dakota. 

S  incere I y/ 


Paul  H.  Schipke 

Manager/  Mining  Evaluation 
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RESPONSE  TO  LETTER  FROM  UTAH  INTERNATIONAL 

Mo  response  necessary. 
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THE 

COTEAU  PROPERTIES 

COMPANY 


March    24,    1982 


RECEIVED 

U5D'  MAR  301982   blm 

DILk.. „..  n.  D. 


ACTION. 


Mr .  Charles  E.  Steele 

District  Manager 

Bureau  of  Land  Management 

P.  0.  Box  1229 

Dickinson,  North  Dakota   58601 

Dear  Chuck: 

We  have  reviewed  the  West  Central  North  Dakota  Man- 
agement Framework  Plan  Addendum  dated  March  15,  1982. 
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In  addition,  we  take  exception  to  the  language  in 
the  decision  which  strongly  suggests  that  these  lands 
never  be  mined.   We  intend  to  develop  the  Federal  and 
private  leases  we  presently  have  in  this  area  and  will 
make  every  effort  to  obtain  leases  on  the  remaining 
tracts.   Only  in  this  manner  can  we  do  our  part  in  as- 
suring  that  the  Nation's  energy  reserves  are  used  to 
their  fullest  potential. 

Sincerely, 

THE  COTEAU  PROPERTIES  COMPANY 

H.    Dean   Jacot 

Vice    President    -    Engineering 

HDJrdf 


a    t:  I  iu  <..  il  .1  a  ivv  r\\i    tui    m/-m 


RESPONSE  TO  LETTER  FROM  COTEACJ 

We  accept  your  disagreement  with  the  decision  to  exclude  the  subject  areas  from  leasing,  but  we 
stand  firm  in  that  decision,  because  it  does  help  strike  a  balance  in  resource  uses  and  because 
sufficient  quantities  of  coal  are  available  in  more  acceptable  areas  to  cover  industry  needs  for 
several  years. 

The  recommended  decision  that  mining  may  not  occur  in  the  wildlife  habitat  area  is  based  on 
the  premise  that  there  are  vast  quantities  of  coal  available  to  meet  the  needs  of  the  on-line 
permitted  facilities,  and  most  of  this  coal  is  in  areas  less  rugged  than  the  area  in  question.  When 
excess  quantities  of  coal  are  available,  it  makes  sense  to  mine  coal  where  mining  and 
reclamation  costs  would  be  smaller.  If  additional  conversion  facilities  are  permitted  in  the  area, 
our  decision  would  have  to  be  reassessed. 


RECEIVED 
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VARIETY  IN  HUNTING  AND  FISHING 


ACTION 


nORTH  DAKOTA  GAfne  AAD  Fl/H   DEPARTfnenT 


2121  LOVETT  AVE. 


BISMARCK,  N.  DAK.  58505 


March  29,   1982 


PHONE  701  224  2180 


Mr.  Charles  E.  Steele 
District  Manager  -  BLM 
P0  Box  1229 
Dickinson,  ND  58601 


Re:  West  Central  North  Dakota 
Management  Framework  Plan 
Addendum,  March  15,  1982 


Dear  Mr.  Steele 


We  have  reviewed  the  above  referenced  document  containing  your 
recommendations  for  areas  to  be  considered  unsuitable  for  mining. 
Our  comments  are  as  follows: 

1.  The  final  product  of  the  Federal  Coal  leasing  process  is  going  to 
affect  wildlife  in  the  form  of  stripmining.   Simply  stated,  the 
long  term  wildlife  related  effects  of  stripmining  will  be  deter- 
mined by  three  basic  factors.   First,  what  kinds  of  land  will  be 
mined.  Second,  how  successfully  these  lands  are  reclaimed,  and 
third,  how  much  will  be  mined.  As  simple  as  that  seems,  the  inter- 
play between  these  factors  and  the  variable  nature  of  each  makes 
the  matter  very   complex.   Suffice  it  to  say  that  for  long  term 
wildlife  values,  the  success  of  reclamation  is  the  key  and  that 
the  degree  of  success  is  largely  dependent  upon  what  kind  of  land 
is  mined. 

It  seems  generally  agreed  upon  that  natural  wetlands  cannot  be 
successfully  reclaimed  and  that  reclamation  of  woodlands  and 
native  prairie  is,  to  say  the  least,  a  controversial  subject. 
In  the  review  by  the  coal  unsuitabil i ty  team,  the  terms  "reasonably 
reclaimable"  are  used  to  describe  woodlands  and  native  prairie. 
The  Federal  Guidelines  set  the  "lack  of  a  significant  long-term 
impact  on  the  species  being  protected"  as  the  reclamation  performance 
standards  which  must  be  met  to  enable  mining  of  essential  habitats 
as  exceptions.  While  this  may  be  a  general  expression  of  the  legal 
yardstick,  it  appears  that  compliance  with  North  Dakota  reclamation 
regulations  will  be  necessary  and  overriding.  These  regulations 


Dale  L.  Henegar 

COMMISSIONER 


Charles  H.  Schroeder 

DEPUTY  COMMISSIONER 


Mr.  Charles  E.  Steeie 
March  29,  1982 
Page  2 


clearly  recognize  woodlands  as  especially  difficult  reclamation 
problems  and  have  established  rigorous  revegetational  performance 
standards.  While  much  investigation  and  intensive  effort  is  under- 
way, reclamation  of  woodlands  to  meet  state  standards  has  not 
been  demonstrated  in  semi -arid  southwestern  North  Dakota.  Further- 
more, compliance  with  the  standards  has  not  been  correlated  with 
actual  wildlife  restoration.  Wildlife  interests  have  largely 
acquiesced  in  this  matter,  but  many  experts  have  pointed  out  the 
need  for  wildlife  restoration  performance  standards  to  be  developed 
if  long-term  wildlife  effects  are  to  be  determined.   Reclamation 
of  native  prairies  holds  more  promise,  but  again,  it  is  undemon- 
strated  and  does  not  assure  wildlife  restoration. 

Even  those  involved  daily  with  strip  mine  reclamation  admit  the 
unfeasibil ity  of  restoring  the  original  topography  and  revegetating 
in  deeply  cut  drainages  and  steep  or  rugged  terrain.  As  you  know, 
the  federal  coal  reserves  are  overlain  disproportionately  by  these 
types  of  terrain.   Reclamation  of  these  areas  will  involve  a  reshap- 
ing of  the  topography  to  a  flatter,  less  complex  form.   In  addition 
to  the  direct  limitations  this  will  place  on  wildlife  restoration, 
it  will  remove  the  physical  features  which  have  precluded  other  land 
uses.  This  is  a  most  important  consideration  since  competitive  land 
use  is  the  primary  limiting  factor  on  wildlife  populations  in  North 
Dakota.   If  reclamation  facilitates  other  future  land  uses,  there 
will  be  significant  long  term  effects  on  the  wildlife  values  of 
these  areas. 

There  is  literally  no  coal  deposit  area  large  enough  to  accomodate 
stripmining  which  does  not  contain  habitat  essential  to  criteria 
14  and  15  species.  We  realize  that  mining  is  going  to  proceed  in 
at  least  some  of  these  areas,  and  therefore,  the  need  from  a  wildlife 
viewpoint  is  to  avoid  mining  where  complex  land  forms  are  dominated 
by  essential  habitats  and  to  preserve  as  many  essential  habitats 
as  is  feasible  within  selected  mining  areas.   If  this  is  done, 
reclamation  will  have  a  much  improved  chance  of  restoring  wildlife 
values  without  significant  long  term  impacts. 

2.      Given  point  one,  we  find  it  difficult  to  believe  that  not  one  acre 
was  recommended  unsuitable  for  leasing  because  of  wildlife  value. 

Chuck,  in  good  faith  and  using  your  rules,  we  spent  considerable  time 
and  sportmen's  money  to  provide  a  document  that  identified  important 
wildlife  habitats.   This  was  done,  at  your  request,  so  you  could  make 
a  studied  decision  on  leasing  coal,  and  yet  avoid  those  areas  necessary 
to  maintain  local  wildlife  populations.  "Our  obligation  was  to  objectively, 
accurately,  and  consistently  offer  recommendations  as  to  the  suitability 
of  these  lands  for  mining  from  the  perspective  of  wildlife  values  within 
the  established  regulatory  framework.  We  believe  we  have  fulfilled 
our  part  of  the  bargain;  you  chose  to  lease  coal,  our  recommendations 


Mr.  Charles  Steele 
March  29,  1982 
Page  3 


for  unsuitability  notwithstanding.  We  certainly  hope  that  you  are 
correct  in  stating,  "...it  is  possible  to  mine  the  coal  with  a  loss 
of  wildlife  habitat  for  a  relatively  short  time  and  then  restore  or 
replace  the  same  acreage  and  general  type  of  habitat." 


Sincerely, 


Dale  L.  Henegar 
Commissioner 


M:DLH:dk 

cc :   Governor  01  son 
Penfold  (BLM) 
Collins  (FWS) 


RESPONSE  TO  LETTER  FROM  NORTH  DAKOTA 
GAME  AND  FISH  DEPARTMENT 

1  The  BLM  agrees  that  stripmining  will  affect  wildlife  in  the  State  and  that  successful  reclamation  is 
the  key  for  long-term  wildlife  values.  For  these  reasons,  federal  coal  leases  in  the  State  will  carry  a 
stipulation  calling  for  restoration  or  replacement  of  key  wildlife  habitats  (native  prairie, 
woodlands,  and  wetlands). 

Reclamation  of  habitats  of  all  types  is  controversial,  with  arguments  on  both  sides  of  the 
question.  There  are  those  who  say  reclamation  can  be  successfully  accomplished  and  those  that 
say  it  cannot.  From  the  examples  of  reclamation  we  have  seen,  we  are  satisfied  that  reclamation 
can  be  accomplished  if  the  correct  approach  is  used. 

The  BLM  also  believes  that  industry,  on  a  case-by-case  basis,  should  be  allowed  the  opportunity 
to  show  what  they  can  do  in  reclaiming  these  types  of  areas.  This  must  be  shown  in  mining  and 
reclamation  plans  which  must  be  approved  by  the  proper  enforcement  authorities,  i.e.,  Office  of 
Surface  Mining  and  North  Dakota  Public  Service  Commission.  If  they  cannot  be  convinced  of 
proper  reclamation,  then  mining  would  not  occur. 

2  Admittedly  not  a  large  acreage,  but  320  acres  will  be  removed  from  the  area  acceptable  for 
further  consideration  for  leasing  in  the  Center-Stanton  Coal  Deposit.  (This  is  an  adjustment  from 
the  Addendum,  which  identified  480  acres,  explained  in  our  response  to  the  letter  from  the  Fish 
and  Wildlife  Service). 

The  wildlife  work  done  by  the  North  Dakota  Game  and  Fish  Department,  Fish  and  Wildlife 
Service,  and  BLM  personnel  was  excellent  and  was  used  in  making  the  recommended  decisions. 
Those  decisions  proposed  leasing  some  coal  lands  containing  wildlife  habitats  with  lease 
stipulations  for  restoration  or  replacement  of  the  habitats,  and  excluded  leasing  from  what  was 
deemed  to  be  the  more  significant  habitats.  The  opportunity  was  left  open  for  reassessment  of 
areas  excluded  from  the  1 983  lease  sale.  When  the  conditions  are  reassessed,  the  decision  not 
to  lease  can  be  reaffirmed  or  changed  as  appropriate. 
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State  of  North  Dakota 

EXECUTIVE  OFFICE 

BISMARCK 


RECEIVED 

usdi  APR  091982    QLr 

DICKIK^u...  N.  D. 


ACTIDN 


ALLEN  I.  OLSON 

GOVERNOR 


April   8,   1982 


Mr.  Chuck  Steele 

District  Manager 

Bureau  of  Land  Management 

P.O.  Box  1229 

Dickinson,  North  Dakota  58601 

Dear  Chuck: 

I  am  responding  to  the  Unsuitabil ity  Recommendations  which  will  be- 
come an  addendum  to  the  West-Central  North  Dakota  Management  Framework 
Plan. 

After  reviewing  your  recommendation,  reason  and  adjustment  state- 
ments for  each  respective  deposit,  I  am  still  of  the  opinion  that  the 
areas  identified  as  unsuitable  for  mining  should  be  excluded  from  leas- 
ing consideration  at  this  time. 

Deferring  your  decision  on  the  questionable  archeological  areas 
would  be  preferable  until  additional  information  is  gathered,  with  the 
exception  of  Sections  32  and  34.  If  you  are  unable  to  defer  your  de- 
cision then  I  wish  the  area'  be  leased  with  the  understanding  that  the 
archeological  questions  will  be  settled  at  the  time  of  the  approval  of 
the  mining  plan. 

I  appreciate  the  opportunity  to  review  and  comment. 

Sincerely, 


ALLEN  I.  OLSON 
Governor 
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RESPONSE  TO  LETTER  FROM  GOVERNOR,  NORTH  DAKOTA 

1  The  meaning  of  this  paragraph  was  unclear,  so  a  telephone  call  was  made  to  the  Governor's 
Office  for  clarification.  The  response  was  that  the  paragraph  related  to  the  recommended 
decisions  concerning  wildlife  and  was  intended  to  show  concurrence  with  BLM  (to  exclude  the 
significant  wildlife  habitat  areas  in  the  Renner's  Cove  and  Garrison  deposits  from  the  1 983  Fort 
(Jnion  sale). 

2  We  feel  sufficient  data  is  available  to  make  the  recommended  decision  at  this  time.  Many 
archaeological  issues  will  have  to  be  addressed  and  settled  at  the  time  of  the  approval  of  the 
mining  plan. 
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RECEIVED 


USDIAPR151982   blm 

D.ICKiN^UM.  N.  D. 


April  14,  1982  lLF 


Mr.  Charles  E.  Steele 
District  Manager 
Bureau  of  Land  Management 
Dickinson  District  Office 
P.  0.  Box  1229 
Dickinson,  ND   58601 

Re:   Comments  on  Addendum  to  West-Central 

North  Dakota  Management  Framework  Plan 

Dear  Mr.  Steele: 

The  Nokota  Company  hereby  submits  its  comments  to  the  Bureau 
of  Land  Management  (BLM)  concerning  the  reapplication  or 
certain  unsuitability  criteria  for  the  West-Central  North 
Dakota  Management  Framework  Plan  (MFP)  as  contained  in  the 
MFP  Addendum.   The  comments  of  The  Nokota  Company  are  being 
submitted  in  response  to  the  notice  published  by  BLM  in  47 
Federal  Register  9293  (March  4,  1982)  and  relate  only  to  the 
Dunn  Center  Deposit. 

Background:   In  the  MFP  Addendum,  BLM  has  stated  that  arche- 
ological  sites  within  an  area  designated  on  an  attached  map 
are  to  be  excluded  from  mining.   The  area  designated  corres- 
ponds to  an  area  for  which  BLM  has  obtained  a  Determination 
of  Eligibility  for  inclusion  in  the  National  Register  of 
Historic  Places  from  the  Acting  Keeper  of  the  National 
Register  (the  "Keeper")  on  January  29,  1982.   BLM  states 
that  "archaeologists  have  determined  that  it  is  the  best 
management  practice  to  preserve  most  of  these  sites  at  this 
time  "   (BLM  is  apparently  referring  to  informal  advice  irom 
unspecified  outside  archeologists  or  to  the  judgment  of  its 
District  Archeologist.   The  Keeper  did  not,  in  her  January 
29,  1982,  Determination  of  Eligibility,  reach  any  conclusion 
with  respect  to  the  need  to  preserve  sites  within  the  desig- 
nated area.) 

BLM  indicates  that  exceptions  will  be  allowed  on  cultural 
resource  sites  in  the  Dunn  Center  Deposit  outside  of  the 
designated  area,  subject  to  acceptance  of  a  mitigation  plan, 
and  that  a  final  decision  on  exceptions  in  Sections  32  and 
34  will  be  made  at  "mining  plan  time."   The  extent  of  the 
impact  of  a  refusal  to  recognize  exceptions  within  the 
designated  area  is  unclear.   BLM  states  that  the  entire  area 
is  not  to  be  excluded  from  mining,  but  that  the  numbers  and 
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array  of  sites  could  prevent  mining  of  considerably  more 
acreage,  and  that  the  mitigation  of  archeological  sites,  in 
BLM's  view,  is  so  costly  that  it  may  preclude  some  develop- 
ment "throughout  the  deposit." 

Comment:   BLM's  recommendation  is  based  on  Criterion  7, 
Historic  Land  and  Sites.   Criterion  7  is  derived  from  43  C.F.R. 
§  3461.1(g)(1),  which  in  turn  is  based  on  Section  522  of  the 
Surface  Mining  Control  and  Reclamation  Act  of  1977.   However, 
the  regulation  goes  beyond  the  authority  of  the  statute. 

Section  522  (e)  of  SMCRA,  which  is  entitled  "Prohibition  on 
Certain  Federal  Public  and  Private  Surface  Coal  Mining 
Operations,"  states: 

"After  August  3,  1977,  and  subject  to  valid  existing 
rights  no  surface  coal  mining  operations  except  those 
which  exist  on  August  3,  1977,  shall  be  permitted-- 


(3)  which  will  adversely  affect  any  publicly  owned 
park  or  places  included  in  the  National  Register  of 
Historic  Sites  unless  approved  jointly  by  the  regu- 
latory authority  and  the  Federal,  State,  or  local 
agency  with  jurisdiction  over  the  park  or  the  historic 
site."   (Emphasis  added.)   30  U.S.C.  §  1272(e). 

Section  3461.1(g)(1)  of  the  BLM's  Regulations,  entitled 
"Criterion  Number  7,"  states: 

"All  districts,  sites,  buildings,  structures,  and 
objects  of  historic,  architectural,  archeological, 
or  cultural  significance  on  Federal  lands  which  are 
included  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places"^  ~  .  .  shall  be 
considered  unsuitable.   (Emphasis  added.)   43  C.F.R. 
8  3461.1(g)  (1)  (1981)  . 

There  is  no  authority  in  SMCRA  for  the  phrase  underlined 
above.   The  term  "eligible  for  listing  in  the  National 
Register"  nowhere  appears  in  that  statute.   It  is  true  that 
the  National  Historic  Preservation  Act  was  amended  in  1976 
to  add  the  words  "or  eligible  for  inclusion  in"  preceeding  a 
reference  to  the  National  Register  of  Historic  Places  at 
Section  106.   (As  thus  amended,  Section  106  requires  Federal 
agencies  to  "take  into  account"  the  effect  of  a  Federal 
action  on  a  place  which  is  included  in  or  eligible  for 
inclusion  in  the  National  Register.)   Section  522  of  SMCRA, 
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which  omits  the  reference  to  eligible  places,  was  passed  one 
year  later,  is  therefore  the  controlling  legislative  expres- 
sion, and  is  a  clear  statement  of  Congressional  intent  that 
mere  eligibility  is  not  to  be  made  the  basis  for  a  prohibi- 
tation  on  mining  by  surface  means  under  SMCRA.  Section  522 
of  SMCRA  would  also  prevail  over  Section  106  of  the  NHPA  as 
the  more  specific  provision  with  respect  to  surface  mining. 

Where  a  regulation  exceeds  or  is  otherwise  out  of  harmony 
with  the  status,  the  regulation  is  a  nullity.   United  States 
v.  Larionoff ,  431  U.S.  864  (1977);  Panhandle  Eastern  Pipeline 
Company  v.  The  United  States,  654  F^2D  35  (Ct.  CI.  1981) . 

A  similar  provision  in  the  regulations  of  the  Office  of 
Surface  Mining,  also  based  on  Section  522  of  SMCRA,  was 
challenged  in  The  Permanent  Surface  Mining  Regulation 
Litigation,  Civil  Action  79-1144  (December  21,  1979; 
February  26,  May  16,  and  August  15,  1980),  and  suspended  by 
District  Judge  Flannery  after  a  concession  by  the  Department 
of  Interior.   See  44  Fed.  Reg.  67942  (November  27,  1979). 
Judge  Flannery  also  ordered  the  Department  of  Interior  not 
to  include  this  provision,  and  certain  other  provisions  of 
the  OSM  regulations  suspended  by  the  Department  at  the  same 
time,  in  any  state  implementation  plan  and  held  that  they 
would  not  have  any  force  or  effect  as  Federal  law. 

The  difference  between  the  formal  listing  or  inclusion  of  an 
area  in  the  National  Register  and  a  mere  determination  of 
eligibility  for  such  inclusion  is  substantial.   As  illustrated 
by  this  case,  a  determination  of  eligibility  may  be  issued  by 
the  Keeper  in  accordance  with  her  regulations  at  36  C.F.R. 
Part  63  on  the  basis  of  an  office  review  of  a  submission  by 
a  federal  agency,  in  this  case  the  Dickinson  Office  of  the 
BLM,  without  any  notice  to  the  private  surface  or  other 
interested  persons  or  any  provision  for  such  persons  or  the 
general  public  to  participate  in  a  hearing  or  provide  factual 
information  or  argument  to  the  Keeper  as  the  decision-maker . 1/ 


1/  Nokota  views  the  Keeper's  failure  to  provide  notice  and 
comment  procedures  to  private  property  owners  in  the  area  in 
connection  with  her  Determination  of  Eligibility  to  be  a 
violation  of  the  due  process  clause  of  the  United  States 
Constitution.   See  Historic  Green  Spring  v.  Bergland,  497  F. 
Supp.  839,  852  (E.D.  Va .  1980).   Nokota  is  also  of~the  view 
that  the  Keeper's  action  in  issuing  such  a  determination  with 
respect  to  a  portion  of  the  Dunn  Center  Deposit  is  legally 
deficient  under  the  1980  Amendments  to  the  National  Historic 
Preservation  Act  and  applicable  provisions  of  the 
Administrative  Procedure  Act.  5  U.S.C.  §  5511-54  (1976) . 
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In  sharp  contrast  to  the  Keeper's  Determination  of  Eligibility 
regulations,  her  listing  regulations,  36  C.F.R.  Part  60,  as 
proposed  to  be  amended  to  reflect  the  198  0  Amendments  to  the 
Historic  Preservation  Act,  46  Fed.  Reg.  56209  (November  16, 
1981)  and  as  applicable  on  an  interim  basis,  44  Fed.  Reg.  56183 
(November  16,  1981),  require  the  consent  of  the  private  owner 
of  a  place  which  is  proposed  to  be  listed  in  the  National 
Register,  or  the  consent  of  a  majority  of  such  owners  where 
more  than  one  is  involved.   The  interim  and  proposed  regula- 
tions also  provide  for  an  appeal  by  any  person  or  local 
government  from  the  nomination  of  a  property  for  the  Register. 
In  short,  the  Keeper's  listing  regulations,  as  required  by  the 
198  0  Amendments,  give  the  majority  of  private  property  owners 
a  veto  over  listing  in  the  Register  and  give  appeal  rights 
over  such  listing  to  any  person,  whether  or  not  an  "interested 
person. " 

It  would,  of  course,  be  a  perversion  of  Congressional  intent 
and  the  interests  of  private  landowners  to  suppose  that  having 
given  the  landowner  such  substantial  rights  with  respect  to 
"listing"  in  the  Register,  and  the  consequences  that  follow, 
the  BLM  could  by-pass  the  entire  procedure  by  procuring  a 
mere  Determination  of  Eligibility,  and  applying  its  unsuita- 
bility  regulations  on  that  basis  without  regard  to  the  possi- 
bility that  an  actual  listing  might  never  materialize.   For 
her  part,  the  Keeper  characterizes  her  Determination  of 
Eligibility  as  a  "professional  judgment"  to  be  taken  into 
account  in  the  "planning  process"  which  does  not  veto  any  use 
of  the  property.   In  her  Interim  Listing  Regulations  at  36 
C.F.R.  Part  60,  46  Fed.  Reg.  56183  (November  16,  1981),  for 
example,  the  Keeper  states: 

"If  a  property  contains  surface  coal  resources  and  is 
listed  in  the  National  Register,  certain  provisions 
of  the  Surface  Mining  and  Control  Act  of  1977  (sic) 
require  consideration  of  a  property's  historic 
values  in  the  determination  on  issuance  of  a  surface 
coal  mining  permit." 

There  is  no  reference  in  the  Keeper's  regulations  to  such  a 
consequence  flowing  from  a  mere  Determination  of  Eligibility. 
The  Keeper's  view  is  further  confirmed  by  the  text  of  the 
standard  letter  sent  out  by  the  Keeper  in  connection  with 
Determinations  of  Eligibility,  including  specifically  her 
letter  of  January  29,  1982,  to  the  Dickinson  BLM,  the  full 
text  of  which  is  as  follows: 
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"Thank  you  for  your  letter  requesting  a  determination 
of  eligibility  for  inclusion  in  the  National  Register 
pursuant  to  Executive  Order  11593  or  the  National 
Historic  Preservation  Act  of  1966,  as  amended.   Our 
determination  appears  on  the  enclosed  material. 

As  you  understand,  your  request  for  professional 
judgment  constitutes  a  part  of  the  Federal  planning 
process.   We  urge  that  this  information  be  integrated 
into  the  National  Environmental  Policy  Act  analysis 
in  order  to  bring  about  the  best  possible  program 
decisions.   This  determination  does  not  serve  in  any 
manner  as  a  veto  to  uses  of  property,  with  or  without 
Federal  participation  or  assistance!   Any  decision  on 
the  property  in  question  and  the  responsibility  for 
program  planning  concerning  such  properties  lie  with 
the  agency  or  block  grant  recipient  after  the  Advisory 
Council  on  Historic  Preservation  has  had  an  opportunity 
to  comment. 

We  are  pleased  to  be  of  assistance  in  the  consideration    ' 
of  historic  resources  in  the  planning  process." 
(Emphasis . ) 

Recommendation :   The  Nokota  Company  respectfully  submits  that 
the  BLM  should  strike  that  part  of  its  unsuitability 
recommendation  which  is  based  on  the  Keeper  of  the  National 
Register's  Determination  of  Eligibility  on  the  grounds  that 
the  BLM  regulations  at  43  C.F.R.  §  3461.1(g)(1),  Criterion 
7,  are  unauthorized  by  law  and  void  insofar  as  they  refer  to 
eligibility  for  inclusion  in  the  National  Register  of 
Historic  Places.   Accordingly,  pending  any  action  by  an 
authorized  person  to  list  any  part  of  the  Dunn  Center  Deposit 
in  the  National  Register,  all  such  areas  should  be  restored 
to  the  area  considered  suitable  for  leasing. 

Statement  of  Position;   The  Nokota  Company  recognizes  that 
the  Lynch  Quarry  itself,  under  private  ownership,  site 
32DU526,  is  eligible  for  inclusion  in  the  National  Register. 
If  this  property  should  be  nominated  for  the  National  Register 
in  accordance  with  the  Keeper's  regulations  at  36  C.F.R. 
Part  60,  Nokota  will  interpose  no  objection.   Under  the 
Keeper's  regulations,  such  a  nomination  will  require  the 
consent  of  the  Quarry's  owner. 

With  respect  to  other  areas  of  the  Dunn  Center  Deposit,  Nokota, 
in  connection  with  the  mine  plan  which  it  will  submit,  will 
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include  a  provision  for  mitigation  of  recognized  archeological 
sites  in  accordance  with  the  recommendation  of  an  archeological 
firm  retained  by  it.   Nokota  believes  that  such  mitigation  may 
be  coordinated  with  mine  development  and  will  provide  suffi- 
cient research  information  about  the  pre-history  of  the  area 
to  meet  the  requirements  of  the  public  interest  and  the  needs 
of  archeological  research  without  excluding  areas  from  mining 
or  preventing  an  orderly  mine  development. 

Respectfully  submitted, 


THE  NOKOTA  COMPANY 

/  -: 


/■ 


( 


Kenneth  Karls 

Assistant  to  the  President 

CWP/KK/vg 
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RESPONSE  TO  LETTER  FROM  NOKOTA 

The  Dickinson  District  requested  a  Determination  of  Eligiblity  from  the  Keeper  of  the  National 
Register  of  Historic  Places.  That  determination  was  for  archaeological  sites  in  an  area  referred  to 
as  the  Lynch  Knife  River  Flint  Quarry  Mational  Historic  District.  The  Keeper  determined  all  of  the 
sites  in  that  area  eligible  for  the  National  Register  of  Historic  Places.  Based  on  that  determination, 
we  concluded  it  was  best  to  treat  all  sites  in  the  Historic  District  in  the  same  way  and  to  preserve 
the  value  of  the  sites  by  leaving  them  in  place.  This  recommendation  (for  Criterion  7,  Dunn 
Center  Deposit)  is  currently  being  considered  by  the  Director  of  the  Bureau  of  Land 
Management  and  has  not  been  incorporated  into  the  West-Central  North  Dakota  Management 
Framework  Plan.  The  decision  regarding  the  federal  coal  within  the  Historic  District  will  be  made 
later. 

The  impact  of  a  refusal  to  recognize  exceptions  is  unclear  because  (1 )  all  of  the  archaeological 
sites  in  the  part  of  the  Dunn  Center  Coal  Deposit  that  may  be  mined  are  not  known,  and  (2) 
detailed  information  from  the  development  of  a  mine  plan  is  unavailable.  Until  these  two  types  of 
information  become  available  and  are  compared,  it  is  not  possible  to  be  clear  about  impacts. 

The  Dickinson  District  based  its  recommended  land  use  decisions  on  regulations  in  43  CFR.  For 
application  of  unsuitability  criteria  we  were  guided  primarily  by  43  CFR,  3461 .  The  legal  and 
procedural  issue  raised  in  the  letter  are  being  considered  by  the  Director,  BLM. 

The  letter  also  addresses  procedures  used  by  the  Keeper  of  the  National  Register  of  Historic 
Places.  These  comments  are  also  legal  in  nature  and  beyond  our  capability  to  appropriately 
respond.  However,  it  is  our  position  that  the  Keeper's  decisions  were  arrived  at  in  accordance 
with  existing  rules  and  regulations. 

We  reviewed  all  of  the  available  relevant  information  needed  to  understand  the  complex 
archaeological  situation  on  the  Dunn  Center  Coal  Deposit.  On  the  basis  of  prescribed 
procedures  and  a  professional  assessment,  we  have  concluded  that  archaeological  sites  within 
the  Lynch  Knife  River  Flint  Quarry  National  Historic  District  should  be  preserved,  while 
archaeological  sites  on  the  remainder  of  the  Dunn  Center  Coal  Deposit  can  be  mined  after  data 
recovery.  An  option  was  provided  that  allowed  for  demonstration  of  the  mitigation  of  adverse 
impacts  on  two  sections  within  the  District.  (As  stated  in  #1  above,  this  recommendation  is  still 
under  consideration.) 
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Mr.  Charles  Steele,  District  Manager 

Bureau  of  Land  Management 

Dickinson  District  Office 

P.  0.  Box  1229 

Dickinson,   North  Dakota     58601 

Dear  Mr.   Steele: 


RECEIVED 

use-'  MAY  03 1982    blm 

DIL.N <,  N.  D. 


IP-, 


ACTIDNL 


FILE. 


Thank  you   for  providing   the  North  Dakota  Chapter  with  a  copy  of  the  West- 
Central    North  Dakota  Management  Framework  Plan  Addendum.      We  have   reviewed   this 
document  with   interest  and   submit  the   following   comments   for  your  consideration. 

In   general,  we  find   this  document  does  not  present  the   reviewer  with  a  \iery 
clear  understanding   of  the  components  of  the  cultural    resource  or  wildlife 
unsui tabil ity  criteria.     We   suggest  that  consideration  be  given   in   future 
documents   to  better  describe   or  define  the  wildlife  criteria  mentioned   throughout 
the  West-Central    addendum.      We  realize   this  may  have  been   done  in   the  other 
West-Central    documents   referenced   on   page   1,   but  many  reviewers,    including    this 
Chapter,  may  not  have   had   the   opportunity  to  review  all    of   these.     Discussion 
on  the  species  or  habitats   for  each  criterion  would  have   been   beneficial. 

With  the   exception  of  a  few  coal    deposits,   sections  on   the  "Recommendations" 
and   "Reasons"  are  generally  the  same  and   rather  redundant.      They  do  not   relate 
the  unique  qualities,    if  any,   of  particular  deposits,   but  characterize   them   in 
a    similar  manner.     This  makes   a  review  of  the  document  and   comparison  of  wildlife 
values  between  deposits  a  difficult  process. 

The  Chapter  is  quite  concerned   that  no  federal    coal    lands,   except  for  a  small 
acreage   in   the  Center-Stanton  Deposit,  will    be  excluded   by  the  wildlife   unsuitabil  i ty 
criteria.     As  discussed    in  your  document,  extremely  important  prairie  wetlands, 
native   prairie  grassland   and  wooded   breaks   habitats   are   found    in    the   Renner's 
Cove  Deposit,   the  Center-Stanton  Deposit,   and   the  North  Garrison  Deposit. 
Theso  areas  provide  essential    habitats   to  maintain   local    and  migratory  wildlife 
populations   of   high    interest  to   the   State  of  North  Dakota.      It   is  very  disconcerting 
that,   within   the  5-county  area   of  the  West-Central,  very  few  of  these   essential 
habitats  are   recommended   for  preservation.     We  are  encouraged   that  BLM   is 
recommending  many  of  these  areas   for  delayed   leasing  and   has  adjusted   some  of 
the  coal    leasing   tracts  for  1983  because  of  significant  wildlife   habitats. 
However,   we  are  concerned   that  this   form  of  protection   is   only  a   temporary 
measure  and  does  not  provide  any  formal    protective   status   such  as  lands  unsuitable 
for  mining.     How  does  this   process  conform  to  your  3400  series   regulations   on 
the  federal    coal   management  program? 

Throughout  the  West-Central    Addendum,   references  are  made   to  stipulations   for 
reclamation  of  woodlands,   wetlands,   and   native  prairie  and   loss   of  wildlife 
habitat  for  only  a  short  term.     We  believe   reclamation  of  woodlands   (excluding 
she!  terbel  ts)    in   the   northern  Great  Plains  and  wetlands   in   the  prairie  pothole 


Dedicated    to   the    wise  use   of    ol  I  natural    resources 
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region  is  in  its   infancy  and  needs  to  be  thoroughly  researched  and  demonstrated 
before  large  scale  leasing  or  mining  occurs  on  these  habitats.     The  Chapter 
urges   BLM,   in   its  stewardship  role,   to  preserve  these  areas  via  all   possible 
alternatives  until    reclamation  technology  is  sufficient  to  economically  reclaim 
these  areas. 


Assuming   reclamation  of  these  areas  may  be  demonstrated,  another  point  of 
concern   is  the  future  of  reclaimed  areas  on  private  surface  following  bond 
release.      It  may  be  an  exercise   in   futility  for  BLM  to  stipulate  restoration  in 
a   lease,   have  a  coal    company  expend   thousands  of  dollars   to  meet  these  requirements 
for  reclamation,  and   then  have  a  private  landowner  change   land  use  following 
bond   release.      For  example,   this  could  conceivably  happen   if  a  steep-sloped 
wooded   draw  was  reclaimed  on  only  moderate  slopes.     A  landowner  may  decide  to 
remove   the   trees  after  bond   release  and   use   the  area   for  agricultural    purposes 
or  pasture.     Another  example  would  be  wetlands   subject  to  drainage.     The  Chapter 
recommends  that  BLM  and   private  industry  assess  additional   means  of  protecting 
these   reclaimed   areas,   possibly  through  cooperative  agreements  or  easements. 
We   believe   it  behooves   both  your  agency  and   industry  to  protect  your  respective 
commitments  and   any  significant   investments  towards  mitigating   the  loss  of 
wildlife   habitats.     We  would   be   interested    in  your  thoughts  on  the  feasibility 
and   practicality  of  our  recommendation. 


The  map  for  the   Renner's  Cove  coal    deposit  indicates   that  leasing    is  to  be 
delayed   on  both  private  and   federal    coal    areas   in   the  northern   region  of  the 
deposit.      Does   BLM  have   the  authority  to  delay  leasing   on  lands   over  private 
coal,   or  is   this   possibly  an   oversight  during  map  production?     We   suggest  this 
be  clarified   in  BLM's   final    decision. 


The   Chapter  appreciates  the  opportunity  to  comment  on   this  document.     We 

recognize   the  difficult  task  before  BLM  in   leasing   federal    coal    while  attempting 

to  preserve  a  dwindling  wildlife   resource.     We  urge  BLM  to  emphasize  preservation 

of  significant  habitats  through   its   regulatory  framework.     At  this  time,   North 

Dakota  cannot  afford   to  sustain  additional   habitat  losses  with  limited  assurance 
that  successful    reclamation  can  be  achieved  or  that  land  use  changes  will    not 
occur. 

Sincerely, 


//• 


Ken  Higgins 
President 
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RESPONSE  TO  LETTER  FROM  THE  WILDLIFE  SOCIETY, 
NORTH  DAKOTA  CHAPTER 

1  Land  use  planning  is  a  long  and  involved  process  done  in  stages.  Informational  and  decision 
type  documents  are  developed  along  the  way.  It  is  unnecessary  and  too  costly  to  repeat 
information  from  one  document  to  the  other;  therefore,  previous  documents  are  referenced  and 
all  documents  are  needed  to  tell  the  full  story.  This  is  why  the  introduction  to  the  Addendum 
referred  to  the  previous  documents  and  advised  that  anyone  needing  them  could  get  them  from 
the  Dickinson  District  Office. 

2  A  review  of  all  related  documents  is  necessary  to  get  the  total  picture  (see  1  above). 

3  See  response  to  letter  from  National  Wildlife  Federation. 

4  The  BLM  agrees  that  reclamation  of  woodlands  and  wetlands  is  in  an  infancy  stage,  but  the 
ongoing  efforts  we  have  seen  lead  us  to  believe  that  these  habitats  can  be  reclaimed— maybe  not 
to  the  exact  previous  condition  but  to  one  that  will  provide  functional  use  to  a  diversified  wildlife 
population.  Research  will  continue  and  mining  companies  will  experiment  with  reclamation 
techniques.  Lease  stipulations  will  call  for  demonstration  of  acceptable  reclamation  practices 
before  these  habitats  can  be  mined  through. 

Additionally,  one  of  the  reasons  for  setting  aside  the  more  valuable  wildlife  areas  at  this  time  is  to 
allow  for  experience  and  new  technology  to  develop  before  possibly  allowing  mining  of  the 
habitats  in  the  future. 

5  The  BLM  does  not  have  the  authority  or  the  right  to  dictate  future  land  use  to  surface  owners 
over  federal  coal.  That  decision,  and  rightly  so,  is  the  landowners'.  BLM  surface  lands  are  not 
involved  in  these  decisions. 

Wildlife  agencies  could  initiate  agreements  with  landowners  to  prevent  future  changes  in  land 
use. 

6  Unfortunately,  the  legends  for  the  maps  of  the  Renner's  Cove  and  Garrison  deposits  refer  to 
"areas  where  leasing  will  be  delayed."  This  is  not  the  recommended  decision.  (See  reply  6  to 
letter  from  Fish  and  Wildlife  Service.) 

In  answer  to  the  question,  the  BLM's  recommended  decision  does  not  include  private  coal.  The 
wildlife  pattern  on  the  maps  covers  private  and  federal  coal  lands,  but  all  narrative  references  to 
the  recommended  decisions  are  limited  to  federal  coal  lands.  It  should,  however,  be  recognized 
that  what  does  or  does  not  happen  to  federal  coal  lands  in  the  area  may  significantly  affect 
private  coal  lands. 
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MEMORANDUM  — ar— ' — 

&crjnD.N piLe; 

To:  District  Manager,   Bureau   of  Land  Management 

Dickinson,   North  Dakota 

From:  ^Vwea  Manager 

""       Bismarck,   North  Dakota 

Subject:     West-Central    North   Dakota  Management   Framework  Plan  Addendum   (March 
15,   1982)   -  Wildlife   Unsuitabil ity  Recommendations 

The   Fish  and  Wildlife   Service   (FWS)   has   reviewed   the   subject  document  as  well 
as  associated   BLM  documents   on   the  West-Central   Management   Framework   Plan   (MFP) 
Recommendations   (May  1980),   Decision  Document  (September  1980)   and   Summary 
(July  1981).     We  offer  the   following   comments  on  BLM's   recommendations   for 
areas   to  be  excluded   from   further  consideration   for  leasing   or  mining   based   on 
the  analysis  of  new  wildlife  data  and   the  wildlife   unsuitabil ity  criteria. 
These   comments  are   submitted    in   accordance  with  our  Memorandum  of  Understanding 
(M0U)   on   Coal,   the   National    BLM/FWS  M0U  and  coordination   responsibilities  under 
the   Federal    Coal   Management  Program   (FCMP).     We  will    first  address   some  general 
issues  and   follow  with   specific   comments  on  the   addendum. 

General  Comments 

Your  documents   indicate   that   in   excess   of  170,000  acres   of    federal    coal    in   the 
West-Central   MFP  have   undergone   the  application  of  wildlife   unsuitabil ity 
criteria.     Of  this   total  ,   we   understand  480  acres   in   the   Center-Stanton  Deposit 
are   recommended    for  exclusion    from   further  consideration  for  leasing.      We  also 
understand    that  BLM  has   decided    not  to    recommend   high   value  wildlife    lands    in 
other  deposits  as   unsuitable   for  leasing   and  mining,   but  has    identified   these 
lands   for  delayed   leasing   consideration   beyond   the   1983   lease   sale.      These 
recommendations   cause   us   some   concern. 

We   believe   that  a  number  of   inconsistencies   presently  exist   in   the  manner  in 
which   the   coal    unsuitabil ity   process  was  applied   on  the   North  Dakota   portion   of 
the   Fort  Union  Coal    Region.      In   particular,   we  are   referring   to   the   application 
of  those   unsuitabil ity  criteria   (No.   9,   11,   12,   13,   14   and   15)    that   relate   to 
wildl ife. 

We   believe   that  the  application   by  the  Dickinson  District   is   not   totally  consistent 
with  the   BLM  regulations    in   Subpart  3461    -   Federal    Lands   Review  -   Unsuitabil i ty 
for  Mining.     We  had   an   opportunity   to   be   briefed   on   the  wildlife   unsuitabil ity 
recommendations   in  Montana.      Will    this   apparent   discrepancy  between   the   unsuitabil i ty 
application  process  by  two  BLM  Districts    in   the   Fort  Union  Coal    Region  cause 
problems   in   the   preparation  and   analysis  of  alternatives   in   the   Fort  Union 
Regional    Coal    EIS? 

25 


The  addendum  document  states  that  "...  exemptions  and  exceptions  to  proposed 
unsuitable  determinations  were  made  wherever  mitigations  are  allowable,  acceptable, 
and  feasible".     It  is  not  clear  how  exemptions  and  exceptions  can  be  applied 
when  no  areas  were  recommended  as  unsuitable.     As  we  understand  the  unsuitabil  ity 
assessment  procedures  from  a  review  of  Section  3461.3  of  BLM's  coal    planning 
regulations,  the  sequence  is  as  follows:     Recommendation  of  lands  as  unsuitable, 
apply  exemptions  and  exceptions  (consultation  with  state  and/or  federal    fish 
and  game  agency),   public   review,   final    BLM  decision  and   petition  to  OSM  for 
formal   designation  of  land  as  unsuitable. 

Exceptions  are  discussed   in  Section  3461 . 3-1 (a)(1)   of  BLM's  coal    regulations. 
This  section  states  that  "the  authorized   office  shall    state   in   the  plan  or 
analyses   those  areas  which  could  be  leased   only  subject  to  conditions  or 
stipulations  to  conform  to  the  application  of  the  criteria  or  exceptions". 
BLM's  addendum  on  the  West-Central    does  not  seem  to  specifically  meet  these 
requirements.     More   important  though,   the  general    public,   state  and   federal 
agencies,  and  private   industry  are  not  afforded  the  opportunity  to  review  a 
complete  package  of  information  on  specific  areas  within  a  coal   deposit  or 
proposed   lease  that  are   identified   for  exclusion  or  reclamation.     We  discussed 
this   issue   in  more  detail    in  our  October  20,   1981,  memorandum   (copy  attached). 
Since  BLM  is  currently  in   the  activity  planning   stage   in   the  West-Central,  we 
suggest  this   type   of   information  be   provided  upfront  to   industry  to  assist  in 
development  of  logical   mine  plans. 

Coordination  requirements  between  BLM  and  the  FWS  or  state  game  and  fish  agency 
are  discussed  in  Section  3461.3-2  of  the  regulations.  The  exception  clause  for 
wildlife  unsuitabil ity  Criteria  9,  11,  13  and  14  require  consultation  with  the 
FWS.  We  consider  our  day-to-day  coordination  with  BLM  quite  good,  but  believe 
coordination  requirements  for  the  exceptions  process  has  not  been  fully  met  and 
should  be  addressed  further  before  specific  areas  subject  to  lease  stipulations 
for  reclamation  are   identified. 

The  narrative  states   that  "wetlands,  woodlands  and  native  prairie  destroyed   by 
mining  will    be   restored   or  replaced.     Mining  will   be  allowed   upon  demonstration 
of  satisfactory  restoration  or  replacement."     We  believe  "demonstration"   is  a 
key  word   and   should   be   based   not  only  on  a  narrative   reclamation   plan,   but  also 
on  practical    field   research  and   long-term  demonstration  sites.      Some  prairie 
wetlands  and  native  woodlands  may  have   to  be  sacrificed    in   this  endeavor,   but 
BLM  should   strive   to  protect  most  of  these  valuable  habitats   until    resource 
professionals  can   reach  a  concensus  whether  or  not  they  can   be  adequately 
restored.     We  anticipate  that  a  thorough  discussion  of   reclamation  potential    of 
these   habitat  types  will   be   presented    in   the   Fort  Union  Regional    Coal    EIS. 

BLM  acknowledges   the  existence  of   important  wildlife   habitats  as  evidenced   by 
the  descriptions   on  Renner's  Cove  and   North  Garrison  Deposit.      Renner's  Cove   is 
characterized  as  a  ".    .    .   large  undisturbed   block  of  essential   wildlife   habitat, 
with  some  of  the   best  native  woodlands,   riparian  wetlands  and   native  prairie 
left   in   North  Dakota."     North  Garrison   is  described   by:      "...   seven-mile-long 
complex  of  native   prairie,  woodlands,   and   riparian  wetlands    is   some  of  the 
finest  remaining    in  North  Dakota."     BLM  also  states   that  coal    in   the  Renner's 
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Cove  area  may  never  need   to  be  mined   .    .    .  and  that  development  potential    of 
coal    in  North  Garrison  is  relatively  low,  and  loss  of  the  coal    reserves  for  the 
immediate  future  is  inconsequential.     Since  this   is  the  case,  we  believe  it 
would  be  preferable  to  use  the  unsuitability  process   rather  than   the  delayed 
leasing  concept. 

Section  3461.5(a)   describes  the  process  whereby  petitions   to  designate  or 
terminate  a  designation  of  federal    lands  shall   be  filed  with   the  Office  of 
Surface  Mining.     If  lands  are  currently  recommended  as  unsuitable  and  subsequently 
become  designated  as  such,   industry  has  a  pathway  to  petition  for  termination 
of  this  designation   in   the  future  if  advanced   reclamation  technology,  national 

warrant  such  a  petition.     The  Public  Service  Commission's 
to  the  state's  coal   regulations  also  provide  for  petitions 
termination  of  lands  unsuitable,  Section  69-05.2-04-03  of 
the  North  Dakota  Administrative  Code  Article.     Both  the   state  and   federal 
process  would  legally  provide  protection  to  significant  wildlife   resources  at 
this   time  while  allowing    industry  the  opportunity  to  file  for  a  termination  at 
a   future  date  when  they  have  fully  demonstrated   both  a  need   for  the  coal    and 
successful    reclamation  technology  for  the  habitats  under  question.     This  would 
appear  to  be  a  practical   alternative  that  conforms   to  the  guidelines  and   regulations 
of  the   FCMP  as  well   as  meeting   the  needs  of  private   industry. 
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multiple-use  trade 
this  area   been  ove 


t  -  The  vast  majority  of  this  deposit  does  not  contain  high 
No  federal    lands  are  recommended   by  BLM  as  unsuitable  based 
iteria.     Some  protection  will   be  afforded   the  riparian  habitats 
reek  corridor  because  of  archaeological    exclusions  and  tract 
ions,   but  some  areas  are  subject  to  application  of  exceptions 
tage.     The  major  wetland  complex  in  the   southeast  corner 
&  93  W. )   is  not  afforded   protection   by  the  wildlife  criteria, 
-off  analyses,  delayed   leasing   or  other  alternatives.     Has 
rlooked  or  will    reclamation  stipulations  apply? 


Center-Stanton  Deposit  -  Approximately  480  acres  of  federal    coal    land   (T.    144  N. , 
R.    85  W.,    Section  22,    S^NEV,   T.    144  N.,   R.   85  W.,    Section  24,    S%SE%;   T.    144  N., 
R .   84  W . ,   Section  30,   Uh)    are   to  be  excluded   from  further  consideration   for 
leasing   based   on  criteria  9,   11,  12,   13,   14  and   15.      Criteria   9,   11,12  and   13 
do  not  apply  to  these   particular  parcels. 

We  concur  with  your  recommendation  to  exclude  Section  30  which   is   typical 
Missouri   River  breaks   habitat  with  interspersed  woodlands,   shrubs  and   prairie. 
Our  coordination  with  Consol    reveals  that  they  do  not  plan   to  mine  this  half- 
section  but  may  use   portions  for  stockpiles  which  does  not   require  a  federal 
lease   for  the  coal.      The  80-acre  tracts   in  Sections  22  and  24  are  predominantly 
agricultural    lands.     The  exclusion  of  these   two  areas  on  the  strength  of  wildlife 
habitats  appears   to  be   inconsistent  with  other  recommendations. 

Renner's  Cove  Deposit  -  The  Renner's  Cove  Deposit  contains  excellent  wooded 
breaks   habitat  in   the   northern  tier.     Reclamation  of  these  breaks   is  a  contro- 
versial   issue.     Although  none  of  these  federal    coal    lands  are   recommended  as 
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unsuitable,   BLM  suggests  that  leasing   in  this  particular  area  be  delayed  and 
that  industry  delay  mining  of  400  acres  of  federal   coal   currently  under  lease 
until   well   into  the  future.     To  ensure  adequate  protection,  we  believe  that  an 
unsuitable  recommendation  would  be  preferable. 

On  page  3  we  noted   how  BLM  can  use  the  unsuitabil ity  process  to  address  wildlife 
concerns  without  precluding  additional    industry  input  at  a   later  date.     If  that 
process  were  accepted,  400  acres  of  leased   land  would  be   impacted  and   industry 
would  have  to  be  fairly  compensated   for  the  loss  of  this  coal.     As  we  suggested 
in  our  October  20,   1981,  memorandum,   the  lease  exchange  process  (Subpart  3435 
of  BLM's  regulations)   would  be  applicable  and  may  provide  an  adequate  solution. 

North  Garrison  Deposit  -  The  U.S.   Government  has  a  vested   interest  in   the 
wetland  habitats  of  this  deposit  through   the  FWS's  wetland  easement  program. 
We  have  wetland  easements  located   in  23  sections  of  land  within   the  Missouri 
Coteau   in   this  coal   deposit.     The  basic  elements  of  wetland  easements  are 
prohibitions  against  draining,  burning,   filling  and  leveling  of  wetland  areas. 
These  easements  are  an   integral    part  of  the  National   Wildlife  Refuge  System. 
Those  areas  overlying   federal    coal   have  previously  been  excluded   by  unsuitabil  ity 
criterion  1.     No  other  federal    coal    lands  will   be  excluded   for  the  wildlife 
criteria,   but  some  with   important  wildlife  habitats  will   be   placed   in  a  category 
for  delayed   leasing   consideration.     Our  concerns   previously  discussed  on  this 
issue   in   the  "General    Comments"  section  are  applicable  here. 

Conclusion 

Our  role  throughout  this  process  has  been  to  provide  you  with  recommendations 
for  protection  of  the  most  important  wildlife  habitats  under  the  guidelines  of 
the  Surface  Mining   Control    and  Reclamation  Act,   0SM  Coal   Regulations,   PSC  Coal 
Regulations,  and  BLM's  Coal   Planning  Regulations.     We  have  also  noted   inconsistencies 
in  your  application  of  the  wildlife  unsuitabil ity  criteria,   potential    ramifications 
and  means  of  rectifying  the  situation. 

In   summary,  we  believe   that  the  BLM  recommendations   in   the  West-Central    addendum 
specifically  the  480  acres  of  unsuitable  lands   in   the  Center-Stanton  coal 
deposit,  do  not  accurately  reflect  the   status  of  important  wildlife   habitat   in 
the  West-Central   MFP.     This  may  be  more  of  a  reflection  of  the  approach   to  the 
application  process   by  the  Dickinson  District  than  due  to  actual    differences  of 
opinion  on  essential   wildlife   habitats.      We  favor  the   preliminary  September  14, 
1981,   recommendations   by  BLM  and   believe  they  are  more  appropriate   in  meeting 
the   intent  of  the  unsuitabil ity  procedures.     Granted,  delayed   leasing  and  tract 
boundary  adjustments  will   afford   short-term  protection   to   these   habitats   through 
the  June  1983   lease   sale  at  a  minimum,   but  do  not  provide  the  magnitude   of 
protection  as  could  be  attained   through  the  regulatory  process.      If,   however, 
BLM's  recommendations  become   final,  we  will   continue  to  cooperatively  work  with 
BLM  to  ensure  the  protection  of  these  selected  wildlife  areas  and  assist  you   in 
future  applications  of  wildlife  unsuitabil ity  criteria  during   the  next  round  of 
leasing   in   the  West-Central. 

We   hope   that  our  comments  are  accepted    in   a  constructive  manner  and   that  they 
may  be  beneficial    in  dealing  with  some  very  difficult  decisions   in   the   FCMP  in 
North  Dakota.     We  are  hopeful    that  through  this  coordinated  effort,  we  can 
assist  you   in  keeping  impacts  to  wildlife  habitats  down  to  an  acceptable  minimum 
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and  simultaneously  develop  areas  in  the  Fort  Union  Region  for  coal  mining.   If 
you  believe  further  discussions  on  any  issues  may  be  worthwhile,  we  would  be 
available  to  meet  with  you  and  your  staff. 


Attachment 


cc:     RD,   Denver 

(Attn:   F.    Cole,   ENV) 


?-*zf"  ^&60t. 
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OCT  2  0  1981 

MEMORANDUM 

To:  District  Manager,   Bureau  of  Land  Management 

Dickinson,  North  Dakota 

Frora:  Area  Manager 

Bismarck,   North  Dakota 

Subject:     Unsuitability  Determinations  -  Preliminary  Recommendations 

The  Fish  and  Wildlife  Service  (Fl'S)  has  reviewed  your  initial   determinations 
on  wildlife  unsuitability  criteria  and  concurs  with  your  basic  concept  of 
totally  excluding   some  areas  of  essential   wildlife  habitats   from  leasing,  and 
then  protecting  other  important  isolated  parcels  of  habitat  via   lease  stipulations 
for  exclusion  or  restoration.     We,  however,  believe   that  this  concept  must  be 
expanded    further  1 f  it   is  to  be  an  effective  means   of  protecting  valuable 
wildlife  habitats  while  leasing   federal   coal    in  North  Dakota.     The   following 
paragraphs  will   discuss   key  issues  relative  to  the  above  and  are  provided   for 
consideration   in  your  final   decision. 

Based   solely  on  a  wildlife  perspective,   the  Service's  recommendations  on  the 
wildlife  unsuitability  criteria   (memorandum  dated  June  26,   1981)  continue  to 
be  appropriate.     We  are  also  cognizant  that  all    recommendations    from  the 
wildlife   unsuitability  team  (BLM/FWS/NDGFD)  will   not  be   implemented  due  to 
overriding   factors   (i.e.,  social,  coal   quantity,   economic,  etc.).     Therefore, 
protection  of  important  wildlife  habitats  through   lease  stipulations   is  an 
important    factor  to  be  addressed. 

The  BLM  philosophy   ".    .    .   that  some  small   parcels  of  land  within  certain  legal 
descriptions  may  be  excluded   ..."  and   ".    .    .all   wildlife  habitats  damaged 
or  destroyed   from  mining  will   be   restored   .    .    ."is   good   in  theory  but  may 
encounter  problems   in  application.      It   is  paramount    for  BUI  to   identify  those 
areas  of  exclusion  or  reclamation  stipulation  at  an  early  date,  preferably 
before  leasing.     The  Service  would  appreciate   input  into  such  an  endeavor. 
The  areas   should  be  accurately  defined   in  the  Fort  Union  Coal    Environmental 
Impact  Statement    (EIS).      BLJl's  habitat  maps    (scale  of  1:24,000)  of  the  West- 
Central  would  be  an  appropriate  medium  upon  which   to   identify  them.     A  coal 
company  should  be    furnished  with  all    information,   including  constraints  on 
potential    lease  areas,  prior  to  the  competitive   lease  process  via  the  EIS 
route  and  not  at  the  mine  permit  application  stage. 

There  currently  are  potential   problems  or  complications  related  to  the   recla- 
mation stipulation  that  led  greater  support  to  the  use  of  the  exclusion 
stipulation  rather  than  restoration.      For   instance,   BUI's  Uest-Central    North 
Dakota  Management   Framework  Plan   (MFP)  Decision  Document   (September   1900) 
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states  that  woodland  ecosystems  subject  to  disturbance  from  mining  will   be 
protected  by  exclusion  from  mining  until    1t  can  be  successfully  demonstrated 
that  these  ecosystems  can  be  restored.     We  are  not  aware  that  this  has  been 
demonstrated  on  surface  mined  lands  1n  the  semiarld  Northern  Great  Plains. 

There  1s  a  legal   question  over  BLM's  authority  to  require  stipulations  for 
restoration  of  wildlife  habitats  (e.g.,  wetlands,  woodlands)  on  private 
surface  over  federal  minerals  1f  the  landowner  does  not  want  those  habitats  1n 
the  post-mine  reclamation  plan.     Until    this  question  has  been  satisfactorily 
addressed,   1t  might  behoove  BLM  to  only  consider  protection  of  wildlife  habitats 
by  the  exclusion  stipulation. 

Another  related   topic   1s   that  of  bond  release.     Even   1f  a  lease  stipulation 
requires  wildlife  habitat  restoration,  what  assurance  exists  that  these  habitats 
will    remain  after  bond   release?     After  productive  wildlife  habitats  have  been 
levelled  to  a  more  conducive  agricultural    topography,   free  of  boulders,  etc., 
what  prevents  a   landowner  from  converting   reclaimed  habitats  following  bond 
release? 

The  FWS's  main  concerns   revolve  around  protection  of  key  riparian,  woodland, 
v/etland  and  native  prairie  habitats.     On  August  27,   1981,   Marv  Hoffer  (BLM), 
Ken  Burke  (BLM),   Mike  McKenna   (NDGFD)   and  Roger  Collins   (FY/S)  met  to  define 
the  general   areas  of  greatest  density  of  these  habitats.     A  map  of  these  areas 
was  provided   to  you  at  that  time.     Specific  comments  on  certain  deposits  are 
as  follows: 

Renner's  Cove  Deposit 

The  northwest  arm  of  this  deposit  is  characterized   by  high  quality  wildlife 
habitat  along   the  breaks  of  Lake  Sakakawea  and   its  tributaries.     This  is  the 
area  predominantly  to  the  west  and  north  of  the  Antelope  Valley  Power  Plant 
and  ANG  Coal   Gasification  Plant. 

We  concur  with  the  general    area  of  your  wildlife   unsultabll 1ty  determination, 
but  wish  to  make  note  of  a   possible  oversight.     You  have  delineated  portions 
of  12  sections   1n  northwest  Renner's  Cove  as  unsuitable  based  on   the  wildlife 
criteria.      In  four  of  these   sections  you   have  delineated   areas   (totalling 
nearly  600  acres)   unsuitable  that  were   recommended  as   suitable  and  suitable 
with  stipulations  by  the  wildlife  unsultabll 1ty  team.      However,   we   recognize 
BLM's  prerogative  to  exclude  these   lands  under  other  categories   (I.e.,   surface 
resource  trade-off  analysis). 

Among   the  areas   in  Renner's   Cove  recommended   by  you  as   unsuitable  are  lands 
currently  under  lease   that  were  not  recommended  as  unsuitable.      However,   there 
are  no  basic  differences  among  habitat  values   for  these  lands.      In  addition, 
these   leased  areas  are  not  within  an  approved  mining  plan  or  permit.     Therefore, 
it  is  our  understanding   that  unsultabll 1ty  criteria  should  be  applied   (reference 
Instructional   Memorandum  No.   fTT-Cl-252  dated  July  9,   1981,   from  State  Director 
to  District  Managers)   to  leased  lands   1n  the  West-Central   HFP  area.     We  question 
why  these  lands  were  not  included  as  unsuitable  and  suggest  that  BLM  consider 
land  exchange  negotiations  with  Industry  on  these  particular  leased   lands. 

31 


Garrison  Coal  Deposit 

Because  of  high  wildlife  habitat  values  related  to  endangered  species  (whooping 
cranes),  raptors  and  other  migratory  birds  of  high  federal   Interest,  and  state 
resident  species,  we  continue  to  support  our  unsultablHty  recommendations  for 
this  deposit.     This  deposit  has   the  only  appreciable  numbers  of  wetlands  and 
associated   habitats.     Numerous   FWS  wetland  easements,  over  both  private  and 
federal   coal,  are  located  within  this  deposit  and  signify  additional    interests 
1n  this  area. 

As  you  are  aware,  wetland   reclamation  on  surface  mined   lands  has  not  been 
thoroughly  Investigated.     This   topic   should  be  discussed   by  BLM  1n   the  Fort 
Union  EIS.     Any  proposed   actions  by  BLM,   such  as  mineral    leasing,  must  be 
assessed   In   regard   to  provisions  of  Executive  Order  11990  -  Protection  of 
Wetlands,  and  BLM's  guidelines   for  implementation  of  the  Executive  Order. 

Like  portions  of  the  Renner's  Cove  Deposit,  you  have  designated  areas  as 
unsuitable   that  were  not  recommended  as  such  by  the  wildlife  unsuitabll  1ty 

team. 

Glenharold  Coal   Deposit 

The  wooded   breaks   along   the  Missouri   River  are  some  of   the  best  wildlife 
habitats   in   the  West-Central    coal   area.     They  deserve   protection  that  may  only 
be  achieved   through  lands  unsuitable  for  mining. 

Dunn  Center  Coal    Deposit 

The  federal   coal   areas  adjacent  to  Lake  Ilo  National   Wildlife  Refuge  and  those 
associated  with  the  major  wetland  complex  in  the  southeast  portion  of  the 
deposit  are  not  within  the   two  proposed  coal    tracts.     Therefore,  designation 
of  these  areas  as  unsuitable  would  not  conflict  with  leasing  of  federal   coal 
tracts  in  this  deposit.     The  Service  recommends  that  BLM  consider  this  approach, 
whenever  possible,   to  preserve   important  wildlife  habitats  via  the  unsuitabll 1  ty 
process,  but  also  to  nppt   th°   federal    coal   needs  of  private   industry. 

Summary 

The  biological    team  of  NDGFD,   BLM  and  FWS  has  worked   diligently  on   the  wildlife 
unsuitabil 1ty  process  over  the  past  few  months.     We   recognize  BLM's  difficulty 
in   Incorporating   this  process    Into  the  late  stage  of  Activity  Planning.     We 
will   continue  to  cooperatively  work  with  you   towards  meeting  our  mutual 
responsibilities   in  the   Federal    Coal   Management  Program. 


GILBERT  E.  KEY 


cc:     RD,  Denver 

(Attn:    Frank  Cole,   ENV) 
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RESPONSE  TO  LETTER  FROM  FISH  AND  WILDLIFE  SERVICE 

1  The  unsuitability  process  used  by  the  Dickinson  District  is  in  accord  with  BLM  regulations,  43 
CFR  3461.  There  may  be  slight  differences  in  approach  between  the  Dickinson  and  Miles  City 
districts  due  to  varied  local  situations;  however,  the  regulations  allow  for  such  flexibility.  These 
slight  differences  present  no  problem  to  the  Fort  Gnion  Regional  Coal  EIS. 

2  Resource  specialists  recommended  to  the  district  manager  that  certain  areas  be  designated  as 
unsuitable  for  leasing.  Fish  and  Wildlife  Service  personnel  participated  on  a  team  which  made 
the  wildlife  unsuitability  recommendations.  The  recommendations  were  evaluated  and  the  district 
manager  applied  exceptions  and  exemptions  where  appropriate. 

The  unsuitability  assessment  procedures  outlined  here  are  correct.  This  sequence  is  being 
followed  by  the  Dickinson  District;  however,  the  BLM  may  not  elect  to  petition  OSM  for  formal 
designation. 

3  We  feel  we  have  met  the  requirement  to  state  in  the  plan  those  areas  which  could  be  leased  only 
subject  to  conditions  or  stipulations  to  conform  to  the  application  of  the  criteria  or  exceptions.  In 
the  recommendations  in  the  Addendum  concerning  wildlife  we  state  directly:  "No  federal  coal 
lands  will  be  excluded  from  further  consideration  for  leasing.  Exceptions  for  mitigation  will  apply. 
Wetlands,  woodlands  and  native  prairie  destroyed  by  mining  will  be  restored  or  replaced.  Mining 
will  be  allowed  upon  demonstration  of  satisfactory  restoration  or  replacement." 

It  would  be  extremely  difficult  unneccessariry  expensive,  and  very  time  consuming  to  publish  all 
planning  information  for  everyone  involved  or  interested  in  a  planning  effort.  Because  of  this, 
summary  documents  are  prepared.  Other  materials  related  to  planning  are  located  at  the  district 
office  and  are  always  available  for  public  review.  This  is  explained  to  persons  inquiring  about  our 
planning  efforts,  and  those  interested  in  detailed  information  come  to  our  office  to  see  these 
other  materials. 

4  The  BLM  feels  that  it  has  fully  met  the  requirements  for  coordination  with  the  Fish  and  Wildlife 
Service  in  applying  exceptions.  The  opportunity  for  comments  on  these  recommendations  is  a 
continuation  of  that  coordination. 

5  The  BLM  will  leave  the  determination  of  successful  demonstration  of  restoration  or  replacement 
to  the  proper  enforcement  authorities,  i.e.,  Office  of  Surface  Mining  and  North  Dakota  Public 
Service  Commission. 

There  will  be  a  discussion  of  reclamation  of  habitat  types  in  the  Fort  Gnion  Regional  Coal  EIS. 

6  The  phrase  "delayed  leasing  concept"  implies  that  the  BLM  is  recommending  that  leasing  be 
deferred.  This  is  not  the  case.  (The  wording  relating  to  wildlife  in  the  legends  for  the  Addendum 
maps  should  be  changed  to  "Wildlife  areas  excluded  from  1983  coal  lease  sale".)  The 
recommendation  is  to  not  offer  these  lands  in  the  1983  Fort  Gnion  lease  sale  and  to  leave  the 
opportunity  open  for  reconsideration  in  the  future.  A  decision  to  lease  or  not  to  lease  will  be 
made  based  on  situations  and  circumstances  existing  at  that  time.  The  BLM  feels  that  this  is  the 
proper  and  most  reasonable  decision,  considering  the  influencing  factors  that  presently  exist. 

7  The  BLM  feels  that  enough  coal  is  available  in  other  areas  so  that  the  important  wildlife  habitats 
need  not  be  mined  at  this  time.  However,  we  also  feel  that  there  could  be  a  high  need  for  the 
underlying  coal  in  the  future.  The  recommended  decision  would  protect  the  wildlife  habitat  for 
now,  when  coal  needs  are  not  critical;  it  would  also  leave  the  opportunity  for  reassessment  in  the 

33 


future,  when  energy  needs  may  be  greater.  This  decision  protects  wildlife  habitat  and  eliminates 
the  need  for  time-consuming  and  costly  petitioning  for  (or  removal  of)  unsuitable  designations. 

8  The  wetlands  area  has  not  been  overlooked.  Reclamation  stipulations  will  apply.  The 
recommendation  reads,  in  part,  "Wetlands,  woodlands,  and  native  prairie  destroyed  by  mining 
will  be  restored  or  replaced." 

9  Because  of  the  methodology  used  in  habitat  analysis,  wildlife  unsuitability  criteria  were  grouped. 
We  agree  that  criteria  14  and  15  are  the  most  appropriate. 

We  stand  corrected  on  the  areas  designated  unsuitable  in  sections  22  and  24.  These  areas  were 
excluded  from  prior  leasing  due  to  reasons  other  than  wildlife  consideration.  The  plan  will  be 
adjusted.  The  WA  of  Section  30,  T144N,  R85W,  will  remain  excluded  from  further  consideration 
for  leasing. 

10  An  exemption  was  applied  due  to  significant  legal  and  financial  investment  Given  evidence  of 
that  investment,  the  exemption  had  to  be  applied;  however,  we  feel  that  the  recommended 
decision  provides  adequate  protection  of  the  wildlife  habitat  in  the  short  term,  while  also  allowing 
for  reasonable  reassessment  of  wildlife  and  energy  needs  in  the  future.  The  decision  would  also 
allow  the  flexibility  to  react  to  a  change  in  circumstances,  if  warranted,  should  intermingled 
private  coal  be  developed. 

1 1  We  do  not  feel  that  wildlife  resource  values  on  the  exisiting  leases  warrant  the  need  for  an 
exchange. 

1 2  The  recommended  decision  would  protect  the  habitat,  while  providing  industry  the  flexibility  to 
study  restoration  and  replacement;  and  it  would  not  entail  the  time-consuming  steps  of 
petitioning  for  (or  removal  of)  unsuitable  designations. 

1 3  The  Addendum  does  accurately  reflect  the  status  of  important  wildlife  habitat  in  the  West-Central 
North  Dakota  Planning  Area.  What  it  does  not  do  is  apply  protective  measures  in  the  manner 
that  the  Fish  ai   '  Wildlife  Service  feels  should  be  used.  Again,  we  feel  that  the  recommended 
decisions  are  tht  ">est  approach,  considering  the  many  decision  making  factors  that  presently 
exist.  BLM  manag^  *s,  working  with  many  resources,  must  consider  a  multitude  of  factors  in 
making  decisions  and  cannot  make  decisions  based  on  a  single  resource  or  special  interest 
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_ .    NATIONAL  WILDLIFE  FEDERATION 

'•^Tr^P     v'  1412  Sixteenth  Street,  N.W.,  Washington,  D.C.     20036  202—797-6800 


l»ilS»J 


April    30,    1982 


District  Manager 

Bureau  of  Land  Management 

P.O.  Box  122  9 

Dickenson,  North  Dakota    58601 

Dear    Sir: 


RECEIVED 

ubdi  MAY  031982   aLM 

DICKiN^jUN.  n.  d. 


ADT5DN 


FILE. 


On  behalf  of  the  North  Dakota  Wildlife  Federation  and  the 
National  Wildlife  Federation  I  would  like  to  submit  the  following 
comments  on  the  draft  addendum  to  the  West-Central  North  Dakota 
Management  Framework  Plan  (MFP) ,  published  March  15,  1982. 

We  are  concerned  because,  in  the  draft  addendum  to  the  MFP, 
certain  areas  that  contain  critical  wildlife  habitat  have  not 
been  designated  as  unsuitable  for  leasing  for  all  or  certain 
stipulated  methods  of  coal  mining  involving  surface  mining  opera- 
tions.   The  areas  of  particular  concern  to  us  are  the  woodlands 
in  the  Missouri  Breaks  near  Stanton,  the  woodlands  in  the 
Renner's  Cove  deposit,  and  the  wetlands  in  the  North  Garrison 
deposit . 


These  areas  have  been  recommended  by  the  U.S 
Service  and  the  North  Dakota  Fish  and  Game  Depart 
tion  as  unsuitable  for  mining  pursuant  to  the  cri 
by  the  Bureau  of  Land  Management  for  the  Federal 
Program.   (43  CFR  3400,  Part  3460).   The  proposed 
in  the  draft  addendum  would  exclude  these  lands  f 
consideration  for  leasing  until  a  future,  well  de 
coal  is  expressed.   This  recommendation  is  inadeq 
while  it  guarantees  that  these  areas  will  not  be 
leasing  in  the  proposed  1983  lease  sale,  it  leave 
option  of  considering  them  for  a  coal  lease  sale 
unspecified  date. 


.  Fish  and  Wildlife 
ment  for  designa- 
teria  established 
Coal  Management 

recommendations 
rom  further 
fined  need  for 
uate  because, 
considered  for 
s  open  the 
at  a  future 


The  recommended  exclusion,  therefore,  is  unacceptable,  being 
as  these  lands  meet  current  unsuitability  criteria  and,  after 
detailed  study,  have  been  recommended  by  the  responsible  federal 
and  state  wildlife  management  agencies. 
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District  Manager 

Bureau  of  Land  Management 

Page  Two 

April  30,  1982 


We  urge  you  to  reconsider  your  decision  not  to  designate 
these  lands  unsuitable  for  coal  leasing.   We  also  wish  to  incor- 
porate, by  reference,  the  comments  submitted  to  you  by  the  U.S. 
Fish  and  Wildlife  Service  and  the  North  Dakota  Fish  and  Game 
Department. 


Sincerely, 


er 


Cary  Ridder 

National  Wildlife  Federation 

Surface  Mining  Project  Coordinator 


CR: jac 
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RESPONSE  TO  LETTER  FROM  NATIONAL  WILDLIFE  FEDERATION 

The  BLM  recognizes  the  importance  of  wildlife  habitat  in  North  Dakota,  and  is  aware  of  its  diminishing 
acreage  in  the  State.  It  is  because  of  this  recognition  that  BLM  decisions  call  for  the  restoration  or 
replacement  of  all  natural  wildlife  habitats  (prairie,  woodlands,  and  wetlands)  where  they  may  be 
destroyed  by  mining  activities.  We  do  feel  that  most  wildlife  habitats  can  be  replaced  or  restored,  and 
it  is  for  this  reason  that  very  few  areas  have  been  viewed  as  unsuitable  for  mining. 

An  exemption  was  applied  to  the  Renner's  Cove  Deposit  based  on  substantial  legal  and  financial 
commitment;  however,  the  exception  would  have  been  applied  with  the  same  effect  if  the  exemption 
had  not  been  appropriate.  In  the  Renner's  Cove  Deposit,  as  well  as  the  Center-Stanton  and  North 
Garrison  deposits,  the  decision  not  to  lease  in  the  1 983  Ft.  Union  sale  will  prevent  mining  for  a 
considerable  number  of  years.  Designating  the  areas  unsuitable  is  not  necessary.  Leaving  the  areas  as 
acceptable  for  further  consideration  provides  the  opportunity  for  future  reassessment,  when  local  and 
national  needs,  new  technology,  and  reclamation  capability  would  be  considered.  If  a  future 
reassessment  would  determine  that  leasing  should  occur,  then  it  would  not  be  necessary  to  go 
through  a  burdensome  process  of  removing  an  unsuitability  designation.  Decisions  of  the  future 
should  be  left  to  the  future. 

In  conclusion,  the  recommended  decision  was  intended  to  prevent  mining  in  the  subject  wildlife 
habitats  at  this  time,  while  also  leaving  the  lands  open  for  future  consideration.  The  lands  originally 
met  unsuitability  criteria,  but  the  situation  allows  for  the  application  of  exceptions  and  exemptions. 


37 


FINAL  DECISIONS  AND  DECISION  RATIONALES 

This  section  contains  the  final  decisions  for  the  Addendum  to  the  West-Central  North  Dakota 
Management  Framework  Plan.  These  decisions  follow  a  review  and  analysis  of  comments  received  on 
the  Addendum  recommendations.  Where  no  change  is  indicated,  the  recommendations  (as 
published  on  March  15,  1982)  carry  through  as  the  final  unsuitability  decisions. 

DICKINSON  DEPOSIT 

Mo  change. 

DCINN  CENTER  DEPOSIT 

Mo  change;  however,  the  recommendation  for  Criterion  7:  Historic  Land  and  Sites,  does  not  carry 
through  as  the  final  decision  at  this  time.  This  recommendation  is  still  being  considered  by  the 
Director,  Bureau  of  Land  Management. 

CENTER  STANTON  DEPOSIT 

The  area  identified  for  exclusion  from  further  consideration  for  leasing  has  been  reduced  to  only  the 
MVi,  Section  30,  T144M,  R85W.  As  pointed  out  in  the  comments  from  the  Fish  and  Wildlife  Service, 
other  areas  previously  identified  do  not  contain  woodlands  with  high  importance  to  wildlife. 

Other  recommendations  and  reasons  as  originally  published  in  the  Addendum  carry  through  as  the 
final  unsuitability  decisions. 

HAZEN  DEPOSIT 

Mo  change. 

RENNER'S  COVE  DEPOSIT 

No  change. 

Note:  A  portion  of  the  legend  on  the  Renner's  Cove  Coal  Deposit  map  in  the  Addendum  is  incorrect. 
The  last  item  in  the  legend  should  read,  "Wildlife  areas  excluded  from  the  1983  Fort  Union  coal  sale." 

NORTH  BEULAH  DEPOSIT 

No  change. 

ZAP  DEPOSIT 

No  change. 

SOUTH  BEGLAH  DEPOSIT 

Mo  change. 
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WASHBURN  DEPOSIT 

No  change. 

UNDERWOOD  DEPOSIT 

No  change. 

GARRISON  DEPOSIT 

No  change. 

NORTH  GARRISON  DEPOSIT 

No  change. 

Note:  A  portion  of  the  legend  on  the  Garrison  Area  Coal  Deposit  map  in  the  Addendum  is  incorrect. 
The  third  item  in  the  legend  should  read,  "Douglas  Creek  wildlife  area  excluded  from  the  1983  Fort 
Union  coal  sale."  The  fourth  item  should  read,  "Wetland  areas  excluded  from  the  1983  Fort  Union 
coal  sale." 
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DECISION  STATEMENT 

The  foregoing  decisions  as  tied  to  the  recommendations  of  March  15,  1982  are  the  multiple-use 
decisions  for  the  Addendum  to  the  West-Central  North  Dakota  Management  Framework  Plan. 

Approved  by  ^ZfrjU^*^    &      *   .*s^Cc£&^ Date  SzZ^L&L 

District  Manager 


fWi.JU)  Up 

State  Directdr 


Concurred  hy    j  /  £  {odUS^X     \    I  CsJAX* Date     gjLJJLj 
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